RGSL Working Papers aim to introduce current research at RGSL by faculty and students. The present publication introduces the work of Tatjana Evas. This is based on her Master Thesis entitled "Ethnic Origin and Language: Applying International and EU equality standards on the Estonian labor market" submitted in fulfillment of requirements of the Masters' Degree in International and European Law at RGSL in 2003/2004. Tatjana Evas has chosen to look at the issue of non-discrimination and equal rights in the Estonian labour market, with particular focus on two target groups identified based on their ethnic origin and language. The approach of the study is comprehensive since the author examines the applicable standards of international human rights law and EU/EC law. This approach is not very common. On the contrary, in Europe we see that often either international law or EU law aspects are taken into consideration. At the same time, it has to be emphasized that the European States are bound by extensive lists of international human rights treaties and the EC law and that lawyers and others have to be able to apply this wide range of rules.
Admittedly, this comprehensive approach is more difficult. It not only requires a good knowledge of the two legal systems but it also requires a critical mind and the ability to compare the two systems and detect the existing shortcomings possibly in both of them. By adopting this comprehensive approach to the topic the author shows an excellent research and the ability to be to the point despite the broad and complicated topic.
RGSL is pleased to present this academic contribution on a particularly relevant and challenging issue of non-discrimination of ethnic and linguistic minorities under international and European Union law.
Ineta Ziemele, PhD, professor
Judge at the European Court of Human Rights 
I. Introduction
Human rights are no longer a matter of purely domestic State jurisdiction. The 'traditional' attitude of a sovereign state, expressed through the conviction that how a nation treats its own inhabitants is its own affair, not a subject of international politics, but decidedly not of international law, is long outdated. Although now it is well-recognized by the majority of democratic states that adoption of legal acts is necessary to safeguard human rights, it is not yet well understood in practice by some states that outcomes of adopted legislation and policies may equally result in violation of international law. The purpose of the present research is to analyze compatibility of practical outcomes of Estonian legislation and policies resulting in ethnic differences on the labour market with international and European standards on equality and nondiscrimination on the basis of ethnic origin and language.
The issue of discrimination in employment based on ethnic origin and language in the Estonian context has a practical meaning. The existence of discrimination as such and the understanding of what constitutes prohibited discrimination are highly controversial topics in Estonian society, politics, and law. National academic legal writings on the issue of discrimination on the basis of ethnic origin and language in employment are lacking and socio-economic inquiries are very limited.
Thus, analysis of the issue of discrimination on the basis of ethnic origin and language in the Estonian labour market required, first of all, collection of statistical data and research on ethnic differences on the labour market. Statistical data, economic and social research studies on ethnic differences as well as national employment policy choices were analyzed by the author within the framework the International Policy Fellowship at the Center for Policy Studies of the Open Society Institute in Budapest. The main findings of the first phase of research, on which the present inquiry is based, may be summarized as follows. 1 First, the Estonian labour force is ethnically diverse, with a large proportion (34%) of ethnic minorities. Ethnic minorities are not concentrated in only one region, but live all around the country.
Second, the educational attainment of the economically active population does not vary considerably across ethnic groups. 27,4% of Estonians and 27,9% of the Russian ethnic minority have general secondary education. Higher education is obtained by 19,33% of Estonians and 18,02% of people belonging to ethnic minorities.
Third, the level of unemployment on average is significantly higher among ethnic minorities. The average unemployment rate among ethnic minorities is 14.9% as compared to 7.9% for ethnic Estonians. Unemployment differences are especially striking among some groups, for example, minority women. The unemployment rate of ethnic Estonian women with higher education is 2,15%. The same indicator for ethnic Russian women is 10,79%.
In terms of occupational distribution, ethnic minorities are strongly underrepresented -less than 4% among senior governmental officials, the judiciary, and legislators. Less than 10% of those working in research and development, advertising, public relations, as well as departmental managers, sociologists, anthropologists and related professionals, public service administrative professionals, college, university and higher education teaching professionals, social work professionals, legal and related business associate professionals are not native speakers of Estonian.
The most alarming tendency identified during the first phase of the research is that, in spite of overall improvement on the Estonian labour market in terms of unemployment and remuneration levels, ethnic differences are steadily growing. Thus, if in 1997 ethnic point differences in the unemployment rate of ethnic groups amounted to 5.4% then by 2002 this difference had reached 7%. The 'unjustified ethnic wage gap' follows the same tendency. According to a recent OECD study, the ethnic wage gap in Estonia from 1994 increased by 4 percentage points and in 2001 reached 18%.
Consequently, the first phase of research identified the urgency and the scope of problems leading to discrimination as well as reluctance of national authorities to take steps to remedy the existing situation. The statistical data also called under question the effectiveness of the national legal system in addressing the issue of ethnic inequalities on the labour market as well as compatibility of the existing situation with international and European law.
Thus, building conceptually upon the findings of statistical inequalities as identified during the first phase, the present academic inquiry provides for an answer based on international and European law on the compatibility of the existing situation with obligations undertaken by the Estonian state at the international and European Community level. Therefore, the challenge of the present research is an examination of practical outcomes existing on the Estonian labour market against International and European legal standards on discrimination and equality. The research aims to identify the legal standards available at international and EU levels in relation to discrimination on the basis of ethnic origin and language in employment, and to conclude whether the existing situation in Estonia complies with standards identified.
The present research is organized according to the following structure. Following the Introduction, Chapter II provides an analysis of International (United Nations) and European (Council of Europe) standards in relation to protection from discrimination on the basis of language and ethnic origin in employment. The analysis is built on country-specific recommendations by monitoring bodies on Estonia, general comments, and jurisprudence of relevant international organs as well as commentaries of legal scholars.
The second stage of analysis (Chapter III) then addresses the scope of protection from discrimination on the basis of ethnic origin and language in employment at the level of the EU. More specifically, Chapter III addresses in detail the compatibility of recent amendments to the Employment Contracts Act with minimum requirements of protection from discrimination as provided in the European Community Race Directive. Following analysis of the Race Directive, Chapter III discusses the role of the European Employment Strategy and the European Social Fund in promoting change on the Estonian labour market. The research concludes with a clear statement on compatibility of the situation existing on the Estonian labour market with international and EU standards on equality and non-discrimination on the basis of ethnic origin and language.
II. International obligations
As early as in 1935, the Permanent Court of International Justice, in its advisory opinion Minority Schools in Albania, distinguished between equality in law, which it interpreted as formal equality or non-discrimination, and equality in fact (or substantive equality).
2 The subsequently-adopted international conventions, as discussed below, adopt the similar approach to the principle of equality by protecting both formal and substantive equality. The present chapter provides an overview of international instruments addressing the issue of discrimination based on race, ethnic origin, and language on the labour market. The discussion in based on a review of comments, general recommendations and jurisprudence of international monitoring bodies. 
II.1. International Covenant on Economic, Social and
Cultural Rights -violation of Articles 2, 6 and 7 of the Covenant?!
The fundamental international convention primarily addressing economic, social and cultural rights is the International Covenant on Economic, Social and Cultural Rights (ICESCR). 4 The initial Estonian report to the Committee of the ICESCR was submitted in October 2001. 5 In its concluding observations on the report, the Committee expressed concern that the "unemployment rate for ethnic minorities is … well above the national average…". 6 Thus, the Committee considers that substantial differences in the unemployment rate between ethnic groups are problematic within the meaning of the Covenant. The ICESCR Committee's attention to the differences in unemployment rate among ethnic groups is in accordance with its jurisprudence on Article 6 of the Covenant. The Committee examining implementation of policies and measures aimed at securing work for all who are available to work pointed out that Article 6 covers both the right to enter into employment and the right not to be unjustly deprived of work.
7
The national country report that Estonia submitted to the ICESCR Committee provides an overview of the legislative measures taken to prohibit discrimination, to guarantee rights to work, and favourable conditions of employment. The report provides, however, only limited statistical data on ethnic differences in the unemployment level.
8 Additionally, the national report contains very limited information on practical measures taken by the state to make a reality of the principle of non-discrimination in relation to the right to work (Article 6 ICESCR) and favourable conditions of work (Article 7 ICESCR).
9
Therefore, the national report is limited to statements on the legislation adopted.
According to General Comment 3 of the Committee and its jurisprudence, adoption of necessary legislation by a state in relation to non-discrimination, although essential, does not per se mean that the state fulfils obligations as to the rights guaranteed by the Covenant. 10 General Comment 3 of the Committee provides States parties to the Covenant have "obligations of conduct and obligations of result". 11 Consequently, adoption of necessary legislation by the state without additional state measures supporting achievement of rights protected by the Covenant may result in failure to meet the 'obligation of result'. 12 Furthermore, in relation to the obligation of State parties, the Committee emphasises that "the adoption of legislative measures … is by no means exhaustive … Among the measures which might be considered appropriate, in addition to legislation, is the provision of judicial remedies … administrative, financial, educational and social measures."
13 Therefore, if -in spite of adopted legislative measures -substantial statistical differences in the unemployment rate of ethnic groups on the Estonian labour market continue to exist, then it falls on the State to take additional measures, beyond the legislative, to remedy existing differences. Likewise, in practice the obligation to ensure equality in exercise of other rights protected by the Covenant extends beyond unemployment differences. As pointed out above, 7 United Nations Center for Human Rights, Human Rights Fact Sheet No. 16 (Rev.1), The Committee on Economic, Social and Cultural Rights, 1996. 8 Ethnically differentiated data are available (see, e.g., introduction) but this is not included in the report. 9 The ICESCR in relation to discrimination in employment based on language and national origin provides for realization of the following rights: the right not to be discriminated against in relation to the right to work (Art.2 & 6); the right not to be discriminated against in remuneration (equal pay for equal work) (Art. 2 & 7); the right not to be discriminated against in work-related promotion (Art. 12 Supra n.10, General Comment 3, paragraph 1. 13 Supra n.10, General Comment 3, paragraphs 4-7.
the statistical data (not included in the initial state report) indicate that -in addition to differences among ethnic groups in the unemployment ratedifferences also exist, for example, in relation to remuneration and occupational distribution of work.
The 'programmatic character' of the ICESCR does not affect member state obligation 'to guarantee' that relevant rights of the Covenant are 'exercised without discrimination".
14 The Committee specifically commenting on the general nature of state obligations arising under Article 2 paragraph 1 of the Covenant stated that the Covenant imposes at least two obligations of immediate effect: one of these is the obligation of a MS to guarantee exercise of the Covenant's rights without discrimination. Additionally, the Maastricht Guidelines provide that "any discrimination on grounds of … language, …, national or social origin … with the purpose or effect of nullifying or impairing the equal enjoyment or exercise of economic, social and cultural rights constitutes a violation of the Covenant."
15
Moreover, in relation to Article 2 paragraph 2, the United Nations Centre for Human Rights states that "this provision not only obliges Governments to desist from discriminatory behaviour and to alter laws and practices which allow discrimination, it also applies to the duty of States parties to prohibit private persons and bodies (third parties) from practising discrimination in any field of public life." 16 Consequently, although Covenant provides that 'full realisation of the relevant rights may be achieved progressively' it nevertheless imposes on a state 'an obligation of immediate effect' not to discriminate on the way of achieving rights guaranteed.
In conclusion, the ICESCR provides an obligation of immediate effect on member states not to discriminate based on language and national origin in relation to the right to work, remuneration, and work-related promotion.
17 Rights guaranteed by the Covenant must be insured to all legally residing on the territory of the state. In achieving the guarantees provided by the Covenant, States have both an 'obligation of conduct' and an 'obligation of result'. Thus, in 18 The guarantees enshrined in
Article 26 ICCPR derive from Article 7 of the Universal Declaration of Human Rights, which prohibits discrimination in law or in practice in any field regulated and protected by public authorities. 19 The concluding observations by the Human Rights Committee (HRC) in relation to the second periodic report submitted by Estonia 20 discuss the labour market situation in Estonia in detail. 21 The two main concerns expressed by the HRC include: the effect of a language requirement on the availability of linguistic minorities, and availability of national institutions dealing with individual complains in discrimination cases.
II.2.1. Equal protection of the law -effects of the legislation
In relation to the practical implementation of Estonian language proficiency requirements, the Committee expressed its concerns regarding the effect of language requirements on the "availability of employment to the Russianspeaking minority." 22 In this relation, the Committee invited the Estonian authorities "to ensure that legislation related to the use of languages does not lead to discrimination contrary to Article 26 of the Covenant". 23 Thus, the HRC in its Comments on Estonia indicates that the effect of national legislation regulating Estonian language proficiency in employment may be contrary to Article 26 ICCPR. 24 It must be noted that the HRC in its Comment on Estonia refers to the "Russian-speaking minority", thus underlying the linguistic basis of discrimination. Under Article 26 ICCPR, language is one of the explicitly provided prohibited grounds of discrimination. As pointed above, the ICESCR Committee was concerned with differences based on ethnicity, whereas the HRC defines the ground of discrimination in terms of language, i.e. referring to the linguistic minority.
HRC attention to the discriminatory effect of legislation is in accordance with the Committee's jurisprudence. 25 (1) adopt legislation that is non-discriminatory (negative obligation), (2) ensure that adopted legislation does not lead to substantive inequalities, and (3) ensure protection against arbitrary decisions by any public authority inter alia, based on language or national origin.
Thus, any public authority, including for example an official of the Language Inspectorate carrying out a language proficiency raid on a place of employment, or a Labour Dispute Committee official, is subject to the obligation stemming from Article 26 ICCPR. 29 Taking into consideration the three elements 26 (1994) , Non-discrimination, paragraph 1. According to the jurisprudence of the Committee, the scope of protection provided by Article 26 covers three elements: first, a right to equality before the law; secondly, equal protection of the law; and thirdly, prohibition of any discrimination under the law and a guarantee to all persons of equal and effective protection against discrimination on any prohibited grounds. 25 The jurisprudence of the Estonian courts suggests that possession of a language certificate in itself does not 'protect' an employee from inspections assessing linguistic abilities of the individual by the Language Inspectorate. 39 The
Inspectorate has authority to monitor the 'actual linguistic ability' of the employee. The language inspector may issue a warrant to the employer if as a result of linguistic inspection of the employee the inspector finds that the level of the certificate does not in fact correspond to the actual knowledge of the proficiency, determination and administration of Estonian language proficiency exams. Therefore, the EQC, inter alia, organizes and supervises Estonian language exams and issues certificates for individuals successfully fulfilling the requirements established by law. 36 The State Examination and Qualification Committee consists of philologists with higher education. The examination committee must consist of at least two individuals. 37 The categories of individuals in the public and in private spheres that are required to obtain a language proficiency certificate are provided under Article 5 of the Language Act. The requirements for proficiency in the Estonian language do not apply to persons who work in Estonia temporarily as foreign experts or foreign specialists. Likewise, persons who have acquired basic, secondary, vocational secondary or higher education in Estonian are not required to take an Estonian language proficiency examination. 38 Supra, n. 31, Article 26 4 "Failure by an employer to apply the requirements for language proficiency in respect of an employee and violation of the requirements for language proficiency by a public servant or employee is punishable by a fine of up to 200 fine units." 39 employee. The employer in turn has the right to dismiss an employee for not fulfilling requirements established by law.
In other words, the employee must complete the examination procedure established by law and obtain from the EQC a certificate of the level necessary for the position. On the other hand, the EQC certificate in itself does not guarantee that this particular employee will not be dismissed by the employer if the Language Inspectorate finds that the actual knowledge of the employee does not correspond to the level stipulated by law. 40 Indeed, determining the linguistic abilities of employees is subject to two authorities, which may come to different conclusions.
41
In court cases in Estonia, issues related to the possibly disproportionate burden of language proficiency have usually been set aside as breaching the fundamental aim of protecting the Estonian language as required by the Constitution. 42 Notably, in assessing proportionality, the head of the Language Inspectorate stated that "We have a right and obligation to protect our language. With this our Constitution must be above the interests of the EU as well as other countries and international organizations."
43
The Language Inspectorate exercises the given public authority to supervise fulfilment of language policy, and indeed does so very actively. 44 The 40 Ibid, paragraph 15. The Supreme Court stated that possession of a language certificate is formal proof of the linguistic competences on one of the level provided in the Language Act. The Court however found that "the possession of the language certificate ... does not exclude the dismissal from employment due to insufficient language knowledge." 41 The Brezgunova case raised many important issues in relation to linguistic requirements. One of the issues, inter alia, addressed by the Court, is whether the Language Act may impose linguistic proficiency requirements on whole groups of employees, for example higher officials/middle officials and entrance level officials. The Court found that there might be a need to consider not only formal classification of the position held (i.e. belong to a higher officials' group) but also to consider the actual tasks duties fulfilled by an individual. In the light of those considerations in the case of Nelli Brezgunova the Supreme Court sent the case back for reconsideration to the Administrative Court. 42 For example, in Supreme Court of Estonia, Decision of 5 February 1998, Case 3-4-1-1-98, the Constitutional Review Chamber of the Supreme Court of Estonia stated that, "Protection and use of the Estonian language is established as a constitutional aim and the state authorities must ensure the achievement of this aim. With this, taking the steps supporting the use of Estonian language is constitutionally justified". Thus the Constitutional Review Chamber made any argument contesting the proportionality and requirements of the "double security" of the Estonian language requirement in relation to the "constitutional aim" very difficult. This statement was re-emphasized in the Brezgunova Case. However, in Brezgunova for the first time the Court took an additional step and evaluated whether the linguistic requirements imposed are necessary for fulfilment of particular tasks an employee has. 43 case law suggests that a warning by the Inspectorate is not compulsory, but rather a recommendation. But an employer can expect further inspections and therefore may be tempted to dismiss an employee based on the evaluation of the Language Inspectorate. One possible solution to the problem of overlapping competencies between the Language Inspectorate and the EQC is to limit the authority of the Language Inspectorate in relation to inspections of non-native Estonian speakers to mere monitoring the existence of a language certificate. If a person does not have a language certificate as required by law, then the Language Inspectorate should instruct the employee to obtain a certificate from the EQC. Alternatively, the certification system by the EQC should be abolished and the Language Inspectorate given full authority to determine the linguistic abilities of employees as required by law.
The discussion above indicates a strong need for a more definite borderline between the authority of the EQC and the Language Inspectorate. The existing practice when the linguistic abilities of the employee are assessed by two governmental agencies goes beyond what is necessary and contributes to frustration among employees. Moreover, the lack of legal certainty, accompanying the existing system of language requirement supervision, may lead to the discriminatory effect of the Language Act (and implementing acts), which may be contrary to Article 26 ICCPR.
45
Taking into consideration the discussion above, the protection provided by Article 26 does not, however, entail that every difference is discriminatory. 46 The test adopted by the HRC to evaluate whether differences in treatment amount to prohibited discrimination includes three elements: first, reasonableness; secondly, objectivity of the differentiation in treatment; and finally, the pursuance of an aim which is legitimate under the Covenant. Consequently, in the opinion of the Committee a difference in treatment that is reasonable, objective and adopted with a legitimate aim is not discrimination covered by the ICCPR.
47
Instructively, the case of Vos v. Netherlands shows that it is not always possible Among the 1165 administrative acts, 923 were related to non-observance of the Language Act. During the same period, 43 misdemeanour procedures were initiated. 45 Although statistical data and academic studies related to the topic are almost non-existent, the present situation with assessment of the linguistic abilities of employees leads to the reality when employers are unwilling to be subject to constant inspections by the Language Inspectorate, and hence prefer to fill vacant positions with native Estonian speakers. 46 General Comment 18 (supra n. 24) as well as jurisprudence of the HRC in relation to Article 26 indicates that there are limits to what the Committee is willing to consider prohibited discrimination. General Comment 18, in paragraph 13 provides that a difference in treatment does not amount to discrimination "if the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant". 47 The 'three elements' line of inquiry is followed by the Committee in its jurisprudence under ), paragraphs 2.1, 2.2., 3, 9.1, 9.2, 12.5., 12.6; supra n. 28, Gueye, paragraphs 9.2-9.5.
clearly to determine whether the national rule is based on objective and reasonable criteria. 48 In practice, the HRC proceeds on a case-by-case basis in order to determine the 'reasonableness and objectivity' of a national measure.
49
The point of importance, however, is that the test applied by the HRC in order to determine the 'status' of the differentiated treatment is the one developed by the Committee. Thus, the test of objectivity, reasonableness and legitimate aim adopted by the State is not necessarily the same as will be adopted by the Committee. Additionally, the jurisprudence of the HRC suggests that discrimination in employment in the private sector on grounds prohibited by the Covenant including race, language, and national origin falls within the scope of protection provided by Article 26. 50 In Nahlik v. Australia, the Committee stated that "the State party is under an obligation to ensure that all individuals within its territory and subject to its jurisdiction are free from discrimination, and consequently the courts of State parties are under an obligation to protect individuals against discrimination, whether this occurs within the public sphere or among private parties in the quasi-public sector of, for example, employment". 51 Therefore, it is a violation of Article 26 by the State if, due to requirements imposed by the Language Act, private employers become involved in discriminatory practice by not hiring linguistic minorities for positions.
II.2.2. Availability of national institutions
The second comment by the HRC in relation to the Estonian labour market concerns availability of national institutions with authority to review individual complaints in employment matters. The HRC "regrets the lack of detailed information about the actual results of the activities of the Legal Chancellor and other bodies, such as the Labour Inspectorate, in relation to their competence to receive and deal with individual complaints." 52 In this relation, Estonia is invited 48 Ibid, Hendrika S. Vos. The majority of the Committee in its conclusion found that the national rule under investigation is based on objective and reasonable criteria and applied uniformly. Consequently, the rule does not contribute to discrimination within the meaning of Article 26 ICCPR. The two members of the Committee submitting individual opinions disagreed and came to the opposite conclusion. Messrs. Urbina and Wennergren found that differentiation provided under national law is not based on reasonable and objective criteria, therefore constitutes prohibited discrimination within the meaning of Article 26. 49 Despite the overreaching scope of application of Article 26 as well as the broad definition of discrimination adopted by the Committee, the Committee in practice is reluctant to find discrimination where the state's actions involve economic issues or where removing differential treatment has significant cost implications. The comment by the Committee on the activities of national agencies competent to deal with individual complaints is based on the obligation of "equal and effective protection against discrimination" stipulated in Article 26. This obligation requires that states insure the existence and effective functioning of institutions competent to deal with discrimination issues. Thus, institutions must be not only established under the law, but function effectively in fact, treat all individuals equally, and provide remedies to the victims of alleged discrimination.
In conclusion, the review of Comments on Estonia as well as jurisprudence of the Human Rights Committee indicate that linguistic requirements provided under Estonian national law that lead to discriminatory effect in availability of employment to the Russian-speaking minority is a violation of Article 26 ICCPR unless those requirements may be justified on the basis of the objectivity/reasonableness/legitimate aim test developed by the Committee. Moreover, the current system of Estonian language supervision system where two administrative agencies determine proficiency in the language may be contrary to Article 26. In addition, ineffective functioning of national institutions dealing with issues of discrimination may also lead to violation of Article 26 ICCPR.
II.3. International Convention on the Elimination of All
Forms of Racial Discrimination -violation of Article 5?!
Another United Nations treaty specifically adopted to target racial discrimination is the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD). The Convention addresses in detail the scope of nondiscrimination obligations in the area of race. 54 The jurisprudence of ICERD and 56 Among the economic rights protected by Article 5 (e) (i) ICERD is the right to work, to free choice of employment, to just and favourable conditions of work, to protection against unemployment, to equal pay for equal work, to just and favourable remuneration. The ICERD does not in itself though Article 5 creates the guarantee of the above-mentioned rights. Article 5 of the ICERD requires a guarantee that the exercise of rights elaborated in Article 5 shall be free from racial discrimination. Additionally, Article 5(a) provides a guarantee of equality before the law, in particular the right to equal treatment before tribunals and all other organs administering justice. The state's obligations under Article 6 are to provide effective protection and remedies against First, the Committee expressed concerns regarding "the scope of language requirements in the Language Law in relation to employment, particularly in the private sector." 57 Furthermore, the Committee pointed out that language requirements "could lead to discrimination against minorities in violation of article 5 of the Convention." 58 Additionally, the Committee expressed the wish to "receive specific information explaining the relationship between language skills, ethnic background, and employment, as well as information on the wage levels of different ethnic groups."
59
The Committee's request for additional information is explained by lack of information on practical realization and current statistical data, inter alia, in relation to Article 5 included in the Fifth State Periodic report. 60 The national report submitted to the ICERD Committee, similarly to national reports submitted under other international treaties, provides an extensive overview of legal provisions guaranteeing protection from discrimination in the economic, social, and political spheres. The state report, however, fails to indicate how provisions prohibiting discrimination are applied in practice and what impact such provisions has on the situation on the labour market. Thus, the first comment by the Committee -similarly to the comment by the HRC -relates to the possible discriminatory effect of linguistic requirements and consequently addresses discrimination based on language. Second, in the following paragraph, the Committee expressed continuous concern by "the situation of the Russian minority residing in Estonia, inter alia, in relation to issues under Article 5 of the Convention, especially economic,… rights, including the right to employment".
61 Consequently, the emphasis of this observation of the Committee is on ethnic origin, i.e., the Russian minority. Thus, the ICERD Committee's comments acknowledge and distinguish that discrimination on the basis of both language and ethnic origin may take place on the Estonian labour market, contrary to Article 5 of the Convention. Third, in addition to the Committee's concerns expressed in relation to Article 5, it also stressed that "the limited access to remedies hinders the brining of complaints of discrimination in relation to, inter alia, the labour market …". 62 Further, the Committee recommends the establishment of an equality council, "as a human rights institution with the mandate to advise and to monitor relevant legislation and practice and with competence to deal with acts of racial discrimination, as well as to provide a right to just and adequate reparation or satisfaction for any damage suffered as a result of discrimination. Thus, similarly to the HRC, the ICERD Committee is also concerned with the existence of national institutions providing remedies to the victims of discrimination as well as remedies provided by those institutions. The ICERD Committee additionally calls for the establishment of an equality council. 64 Following debates in the Parliament, an equality council was not established in Estonia but rather the mandate of the Chancellor of Justice/Ombudsman was extended to cover individual complaints against acts of discrimination in the private sphere. As a result of rapid legislative reforms, three main national agencies may currently address and provide remedies in cases of alleged discrimination. These are the Chancellor of Justice, the Labour Inspectorate Labour Disputes Committees, and courts. Labour Disputes Committees and the Chancellor of Justice are extra-judicial institutions that provide out of court settlements. Administrative, civil and criminal courts provide for a judicial settlement of issues.
The authority of the Chancellor of Justice as provided in the Constitution With the most recent amendments to the Chancellor of Justice Act, which entered into force on 1 January 2004, the Chancellor of Justice has authority to resolve "discrimination disputes which arise between persons in private law on the basis of the Constitution and other Acts."
68 Therefore, the Chancellor is 63 Id. 64 Establishment of the Equality Council is also a requirement of the EU Race Directive 65 Supra, n. 31, Constitution, Chapter XII. Article 139 of the Constitution provides for three main duties of the Chancellor: first, to supervise the accordance with the Constitution and legislation of legal acts issued by the state legislature and executive, as well as by local government bodies; second, to analyze proposals received for amending legislation and adopting new laws, as well as for the work of government institutions, and, if necessary, to present a report to the Parliament; third, to propose to the Parliament to bring criminal charges against a member of the Parliament, the President of the Republic, a member of the Government of the Republic, the Auditor-General, the Chairman of the National Court, or a member of the National Court. authorised to review discrimination disputes between state entities and private individuals as well as to resolve discrimination disputes between persons in private law. The most recent amendments not only significantly broadened the authority of the Chancellor of Justice but also introduced a conciliation procedure for resolution of discrimination disputes.
69
The essence of conciliation proceedings is to initiate a dialogue between the parties to the dispute. The role of the Chancellor is of a mediator who tries to lead the parties to an agreement that would be acceptable to them and in accordance with the law.
70
Conciliation proceedings culminate with a formal proposal from the Chancellor to the parties concerned to resolve the dispute and enter into an agreement. 71 In the proposal, the Chancellor states a substantiated opinion on the discrimination allegations. Additionally, the Chancellor may suggest that the respondent perform appropriate acts, pay compensation, and restore the petitioner's rights. Moreover, the Chancellor "may propose to the respondent to compensate reasonable expenses which the petitioner has borne or will bear for the services of specialists, interpreters, translators or witnesses."
72
After the Chancellor approves an agreement, i.e. both parties have consented to the proposal, performance is mandatory for the parties. 73 If an agreement is not performed within 30 days, then the petitioner or responded may submit an agreement to a bailiff for enforcement in accordance with the procedure established by the Code of Enforcement Procedure. Importantly, the Chancellor's authority in the area of discrimination is not limited by the conciliation proceedings. In addition to the authority to settle discrimination disputes through conciliation, the Chancellor as of 1 January 2004 has a positive obligation to promote application of principles of equality and equal treatment. Article 3516 provides a list of duties that the Chancellor of 69 Supra, n.66, Chancellor of Justice Act, Article 35 5 paragraph 2. A petition in an alleged case of discrimination may concern any activities of natural persons or legal persons in private law. Issues within the competence of the Chancellor are very broad. The law limits the competence of the Chancellor to conduct conciliation proceedings only in three instances. First, if issues concern discrimination in relation to professing and practising faith or working as a minister of religion in religious associations with registered articles of association; second, relations in family or private life; third, performing right of succession. 70 Justice should perform in applying the principles of equality and equal treatment. 74 Unfortunately, regardless of the positive obligation to promote the principles of equality and equal treatment established in law, for example, the official Internet web page of the Chancellor of Justice lacks information devoted to discrimination issues. The Estonian language version of the web site only briefly mentions that one of the competences of the Chancellor of Justice is to conduct conciliation proceedings in discrimination cases. The Russian and English language versions lack even this limited information. Consequently, the legal duty of the Chancellor to, inter alia, 'inform … interested persons and the public on the application of the principle of equality and equal treatment' for nine months at least had not found any visible realization.
Another 'employer' and 'employee'. 80 Therefore, discrimination disputes in relation to access to occupation, self-employment or pre-employment relations fall outside the scope of the LDC's authority. The time limit for submitting a claim to the Committee is between one month and four years, depending on the nature of the claim. The reversed burden of proof is not provided for under the procedure 74 Supra, n.66, Chancellor of Justice Act, Article 35 16 . The duties include: analyse the effect of implementing legislation on the condition of members of society; inform the Riigikogu, the Government of the Republic, governmental agencies, local government agencies and bodies, other interested persons and the public of application of the principles of equality and equal treatment; make proposals to the Riigikogu for amending legislation, the Government of the Republic, governmental agencies, local government agencies, local government bodies and employers; promote, development of national and international co-operation between individuals, legal persons and agencies in the interests of adherence to the principles of equality and equal treatment; promote the principles of equality and equal treatment in co-operation with other persons. 75 Individual Labour Dispute Resolution Act, RT1 I 1996, 3, 57, Article 4. Individual dispute resolution bodies are labour dispute committees and courts. established by the Individual Labour Dispute Resolution Act. 81 However, the claimant may, thorough application of Article 5 of the ILDR, request to shift the burden of proof in a discrimination case to the respondent. 82 The decision of the LDC is supported by strong enforcement guarantees including compensation for delayed fulfilment of the decision.
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In addition to extra-judicial institutions providing for settlement of disputes involving discrimination in employment, the courts provide for judicial resolution of disputes. Therefore, courts are judicial avenues for settlement of disagreements, including in the employment area. The resolution of a dispute in employment relations between two private parties would fall under the jurisdiction of the Civil courts. The resolution of a dispute between a state institution and private party would be under the jurisdiction of Administrative courts.
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The question remains open-ended whether the current amendments to the Chancellor of Justice Act and Individual Labour Disputes Resolution Act are capable of addressing the institutional/remedies concerns raised by the HRC and ICERD Committee, due to the lack of jurisprudence of those two institutions. Multiple factors -the most important of which are dependence of the Chancellor of Justice on the political process and the lack of financial and human resourcesput under the question the effectiveness of the Chancellor in resolving discrimination disputes. Proceedings under the LDC exclude pre-employment relationships, including access to employment, as well as failing to provide for a reverse burden of proof in discrimination cases. Thus, regardless of the positive developments on the national level, the concerns expressed by the HRC and 82 For further discussion, please see section under EU Race Directive. Upon accession to the European Union, the Estonian state undertook an obligation to follow all Community legal acts. The Race Directive is one of the Community legal acts binding on Estonia. Therefore, following the obligations of application and supremacy of international law (Constitution, Article 5 of the IDLR) a labour dispute resolution body must set aside Article 20 of the IDLR and apply Article 8 of the Race Directive in disagreements arising from alleged discriminatory behaviour. Article 5 prescribes two guidelines for labour dispute resolution bodies in considering individual labour disputes. First, to apply rules of international agreements binding on Estonia even if there is no Estonian legislation passed to implement the provisions concerned. Second, provisions of international law are to be applied in case of conflict between international law provisions and Estonian laws, regulations, or employer regulations. 83 The remedies that an applicant has a right to request and the Committee an obligation to provide are regulated by individual legal provisions (for example Article 10 3 of the Employment Contract Act) as well as ILDR. The ILDR provides in detail only legal consequences and compensation procedures for unlawful termination of an employment contract and suspension from work. If a decision of the labour dispute committee is not fulfilled by the employer, then an employee has a right to submit the decision to an enforcement office for compulsory execution, recourse to a court to obtain an order for payment of average wages for delay in executing the court order (Article 240 of the Code of Civil Procedure), and compensation for resulting damage by filing a separate claim pursuant to general procedure. 84 The number of cases brought to the courts of first and second instance as well as the Supreme Court of Estonia indicate that the principle of discrimination has not yet found its permanent place in the Estonian legal system. It is not common for Estonian lawyer to challenge alleged discriminatory practices, nor is it common for Estonian courts to adjudicate on the matter.
ICERD as regarding the existence of institutions/remedies in discrimination disputes remain very much alive until the system established by legislative amendments is fully functional in practice. 85 In conclusion, observations by the ICERD Committee address issues also acknowledged as problematic to the HRC and the ICESCR. Issues of concern under the ICERD include discrimination in employment based on ethnicity, discriminatory effects of language requirements, and the role of state institutions in providing remedies for alleged victims of discrimination. 86 Based on a review of comments expressed by the Committee in the Concluding Observations, the situation on the Estonian labour market may raise the issue of discrimination in relation to Articles 5 and 6 ICERD.
II.4. International Labour Organisation Convention on Discrimination in Employment and Occupation is not ratified
The International Labour Organisation (ILO), a UN specialised agency of the United Nations, was created to adopt international standards to improve the situation of working people. In the field of economic rights it is "the most important human rights organisation." 87 The ILO Discrimination (Employment and Occupation) Convention 111 provides a broad guarantee of non-discrimination and equality in employment and occupation. The 111 Convention is one of the most widely ratified ILO Conventions, with current status of ratification of 160 countries out of 175. Estonia is one of the 15 state members of the ILO that have not ratified the 111 ILO Conventions. Various international monitoring bodies, for example, the ICESCR Committee in its last Observations on Estonia, recommended Estonia to ratify the 111 Convention.88
II.5. Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) and Protocol 12
Unfortunately, in relation to discrimination in employment the ECHR does not provide recourse to alleged victims of discrimination. The proposed Protocol 12 will substantially widen the principle of non-discrimination and open up the 85 The insignificant number of cases brought to institutions with authority to settle discrimination disputes also indicates that the general public is not well informed on the rights and procedures available for protection of violated rights. In this relation, the positive obligation of a Chancellor of Justice to inform the public and promote the principle of equality is crucial. 86 possibility to address discrimination issues inter alia in employment-related matters. Article 1 of Protocol 12 provides a general non-discrimination clause and thereby affords a scope of protection extending beyond "enjoyment of the rights and freedoms set forth in the Convention". 89 The Explanatory Note to Protocol 12 explains that the additional scope of protection under Article 1 of Protocol 12 "concerns cases where a person is discriminated against:
i. in the enjoyment of any right specifically granted to an individual under national law; ii. in the enjoyment of a right which may be inferred from a clear obligation of a public authority under national law, that is, where a public authority is under an obligation under national law to behave in a particular manner; iii. by a public authority in the exercise of discretionary power (for example, granting certain subsidies); iv. by any other act or omission by a public authority (for example, the behaviour of law enforcement officers when controlling a riot)."
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Article 1 ECHR protects against discrimination by public authorities.
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Protocol 12 is not intended to impose a general positive obligation on the state parties to take measures to prevent or remedy all instances of discrimination in relations between private persons.
92 Furthermore in relation to the possible 'positive obligation' of States in the area of relations between private persons, the Explanatory Note states that "the extent of any positive obligations flowing from Article 1 is likely to be limited." 93 Nevertheless, following discussion on the limited application of Article 1 ECHR between private persons, the Explanatory Note continues by stating that "any positive obligation in the area of relations between private persons would concern, at the most, relations in the public sphere normally regulated by law, for which the state has a certain responsibility (for example, arbitrary denial of access to work,..." 94 Additionally the ECHR and Protocol deserve special attention in the context of the increasing interplay and reliance of the European Court of Justice (ECJ) on the jurisprudence of the European Court of Human Rights. With ongoing developments in the jurisprudence of the ECJ, which increasingly relies on the ECHR, and adoption of the new Constitutional Treaty of the EU reinforcing the role of the ECHR in the context of the EU, Protocol 12, when adopted will have an impact on the interpretation of the Race Directive. Estonia submitted two country reports on implementation of the Revised Social Charter (RESC). 98 In relation to the First country report, the Committee reviewed 37 provisions in rendering conclusions. 99 Among the issues upon which the Committee was unable to render its conclusion is Article 1 paragraphs 1, 2 and 3. Article 1 of the RESC covers the right to work. Under Article 1 paragraph 2, the Committee addressed the issue of prohibition of discrimination in employment. The Committee inter alia in relation to discrimination in employment requested additional information on the burden of proof in discrimination cases as well as procedural guarantees/remedies available to victims of discrimination.
Further, under Article 19 RESC the Committee addressed issues relevant to migrant workers. 100 In reply to the comments included in the first country report on the availability and accessibility of language courses to all interested, the Committee referred to European Commission against Racism and Intolerance (ECRI) reports indicating that not all interested individuals have enough financial resources to cover the substantial costs related to language learning. The Committee deferred its conclusion on the subject matter pending receipt of additional information. 
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In providing comments to the Estonian report, the Advisory Committee considered a wide range of issues under this provision. In the Estonian report, 104 under Article 15 FCNM, the Advisory Committee addresses inter alia shortcomings concerning effective participation of persons belonging to national minorities in economic life, in particular with respect to access to the labour market. 105 Therefore, the monitoring body under the FCNM also expressed its concerns over access to the labour market of persons belonging to national minorities. The Advisory Committee found the current labour market situation to be problematic in relation to the rights guaranteed under Article 15 FCNM.
II.8. The European Commission against Racism and Intolerance -comprehensive criticism
According to the Statute of the European Commission against Racism and Intolerance -ECRI is a body of the Council of Europe "entrusted with the task of combating racism, racial discrimination, xenophobia, anti-Semitism and intolerance in greater Europe from the perspective of the protection of human 102 Estonia has not acceded to the Charter for Regional or Minority Languages. 103 The Framework Convention sets out principles to be respected as well as goals to be achieved by the Contracting Parties, to ensure the protection of persons belonging to national minorities, whilst fully respecting the principles of territorial integrity and political independence of States. The principles contained in the Framework Convention have to be implemented through national legislation and appropriate governmental policies. It is also envisaged that these provisions can be implemented through bilateral and multilateral treaties. Rights covered by the Convention go beyond those traditionally considered as belonging to minority groups, e.g., rights to cultural integrity and education. The Convention also covers issues related to equality before the law and economic rights, i.e., labour marked discrimination. 104 Reports prepared by ECRI are considered "highly professional and independent". 107 The recommendation by ECRI in relation to Estonia is an example of this professionalism and independence. The report comprehensively covers many issues related to enjoyment of human rights by minority representatives that are not addressed by other human rights monitoring agencies. Section II of the ECRI report "Issues of particular concern" covers the situation of Russian-speaking minorities. ECRI starts its evaluation of the situation in Estonia by stating that it is "concerned that there is still a lack of a sense of Estonia as a multicultural society of which minority groups form an integral part." 108 The report continues with even more direct statements:
"Russian-speaking minorities are seriously under-represented in the various structures of society, such as its political life and its administrative structures, including the civil service, the judiciary and in state enterprises … are underrepresented in private businesses and among other elite groups in society.
Moreover, social problems such as unemployment have tended to impact disproportionately upon certain minority groups and certain regions in which minority groups are concentrated. … Moreover, it has been reported that the economic and social situation of these persons is steadily deteriorating relative to that of ethnic Estonians."
Specifically in relation to employment, the report acknowledges unavailability of detailed analytical information on differences in employment patterns of various groups living in Estonia. Due to lack of information, it is "not clear to what extent discrimination may exist within the labour market." However, the ECRI is "concerned that the above mentioned pattern may lead to the development of an underclass composed primarily of members of minority groups, which in turn may lead to a rise in tensions between the majority and minority communities."
109 Following analysis of the situation, the ECRI calls for close monitoring of the situation regarding the economic and employment situation of minority groups as well as steps to be taken to address any problems of disadvantage.
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In relation to substantive under-representation of Russian-speaking minorities in the public service, ECRI calls for "proactive steps ... to address this situation and to encourage recruitment at all levels of public service for members of minority groups".
111 Consequently, ECRI recommends not only promoting the principle of non-discrimination (negative obligation) but also taking positive action by ensuring that in practice Russian-speaking minorities have access to work in the public service. Thus, in relation to the comments of other monitoring bodies, ECRI provides the strongest statement and concerns over the situation of Russianspeaking minorities on the labour market and more broadly in society. Importantly, ECRI calls for positive action by the State to remedy the existing situation.
In conclusion, the comments/messages by all international monitoring bodies are the same -the situation on the labour market in Estonia in relation to the exercise of the right of non-discrimination based on language and national origin is problematic. Existing differences on the labour market raise legitimate concerns on the part of monitoring bodies on Estonian compliance with norms protected by the respective international instruments. Issues of particular concern as repeatedly expressed by a number of monitoring bodies include:
-unemployment rate differences, -access to employment, and -linguistic requirements and institutions established by the state to address discrimination cases.
The commentaries of the monitoring bodies reviewed under this Chapter noted that the adoption of legislative acts by a state providing for equal treatment is not sufficient, so that Estonia must ensure that the principle of nondiscrimination is guaranteed in practice.
III. EU law
Evaluation of international law standards indicates that the labour market situation in Estonia is a matter of concern to International monitoring bodies. What is the standing of the EU as to inequalities on the labour market? What guarantees are provided under EU law of non-discrimination in employment on the basis of ethnic origin and language? Does Estonian legislation comply with EU law? Is accession of Estonia to the EU likely to improve the ethnic situation on the labour market in Estonia?
Analysis of the present chapter is divided into two main sections. The first section provides a discussion on the European Race Directive and evaluates compliance of national legislation with requirements of the Directive. The section concludes with a comparative discussion on the standards of equality on the basis of ethnic origin and language as available on the international and EU level. The second section addresses the role of the European Employment Strategy in bringing change to the Estonian labour market. The chapter concludes with the statement on compliance of Estonia with the EU standards and discussion on the possible impact of the European Employment Strategy (EES).
III.1. The Race Directive

III.1.1. Prohibition of discrimination in employment in the EU context
The two major Community instruments that address the issue of discrimination in employment on the basis of race and ethnic origin are the Race Directive and the European Employment Strategy.
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The development of European Community law suggests that originally the principle of non-discrimination in employment was based on nationality and connected to basic community freedoms. to the adoption of provisions on non-discrimination was adopted.
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Article 13 provided the EU with a legal basis to combat all forms of discrimination inter alia on grounds of racial or ethnic origin. 118 The adoption of the Directives based on Article 13 signified the new Community approach to the issue of discrimination in employment. 119 The Race Directive went beyond 'traditional' prohibition of discrimination in employment based on nationality and addressed discrimination based on the more narrowly defined notions of ethnicity and race. . 120 The Race Directive covers 6 grounds of discrimination -language is not included.
The primary aim of the Directive is not to promote free movement but rather to contribute to attainment of a high level of employment and social protection in member states. 121 Moreover, protection from discrimination covered by the Directive extends not only to individuals with legal community status (i.e. worker, self-employed, student, retired) but also to such groups as ethnic minorities residing in member states. Therefore there are two 'stages' of levels in realizing the principle of nondiscrimination in employment as to nationality and ethnicity or race. The first, as pointed out above, relates to the principle of non-discrimination based on nationality attached to basic community freedoms. 122 The second generation of non-discrimination principles in employment is based on Article 13, covering discrimination on the grounds of ethnic and racial origin and aiming to complement national employment policies on discrimination.
The rationale for increasing attention to employment discrimination is clear. That is, attaining the economic goals set up by the Lisbon Summit as the "world's most competitive and dynamic knowledge-based economy" vitally requires co-ordination of employment policy at the European level and involves all (including minorities and other disadvantaged groups) in achieving this target. 123 This required the Community to go beyond existing protection from discrimination, based on nationality, and to adopt the Race Directive.
The Race Directive addresses discrimination based on racial or ethnic origin. 124 The Directive aims to implement the principle of equal treatment between persons irrespective of racial or ethnic origin, thus going beyond the traditional or common prohibition of discrimination based on nationality. The explicit protection from discrimination based on ethnic and racial origin is of particular significance in some new Member States where first, the notions of citizenship, ethnicity and nationality are fused and secondly, large ethnic minority groups exist. In inter-Community relations, practical considerations may arise. For example, if a person of Russian ethnicity but of Latvian nationality (citizenship) were to seek employment in Estonia. The Estonian labour market, due to historical circumstances, is ethically polarized so that ethnic Russians find themselves in a disadvantageous position. 125 Thus, a person from Latvia may be 121 Although the preamble to the Directive refers, inter alia, to the fundamental principle of equality, the drafting history suggests that adoption of the Directive first of all was driven by an economic rationale. Brown has identified four rationales for EU level action 1) protection of fundamental rights; 2) free movement of persons; 3) education, and 4) employment policy. 122 Protection from discrimination based on nationality is well established in ECJ case law. subject to discrimination not on the grounds of his/her Latvian nationality but on the grounds of his/her ethnicity. Consequently, the Race Directive has the potential to contribute to increased protection of both Community freedoms in inter-Community relations and in purely domestic situations where ethnic minorities find themselves disadvantaged.
According to the provisions of the Directive, equal treatment must be guaranteed in terms of access to employment or self-employment, training, education, working conditions, involvement in a professional organization, social protection and social security, social advantages, and access to and the supply of goods and services. 126 The only possible exception is where race or ethnic origin constitutes a fundamental professional requirement. However, the exception must have a legitimate objective and be proportional to the aims to be achieved.
III.1.2. Compliance of Estonian national law with the minimum requirements of the Race Directive
Discussion on compliance of national legislation with the requirements of the Race Directive is based on analysis of the Employment Contracts Act (ECA). The ECA, similarly to the structure of the Race Directive, includes a list of various areas of employment relations where unequal treatment is prohibited, 131 provides for a list of derogations from the principle of equal treatment, 132 a 126 Supra, n.124, the Race Directive, Article 3. 127 Legislative developments in relation to protection from discrimination in employment based on ethnic origin and language are relatively recent. The Chancellor of Justice has authority to conduct conciliation proceedings between private parties in discrimination disputes from 1 January 2004. The amended provisions of the Employment Contract Act regulating exercise of the right to non-discrimination entered into force on 1 May 2004. Consequently, secondary law regulating exercise of the right of non-discrimination in employment based on race is relatively 'fresh'. Therefore, the subsequent discussion is compelled to be limited to analysis of the wording of legislative provision without discussing practical implementation of the relative provisions of secondary legislation. 128 Amazingly, the whole cycle of Riigikogu adoption of legislative amendments in relation to the Employment Contracts Act took only fourteen days. Riigikogu Social Committee Protocol No.77 and 80, X Riigikogu Verbatim Report, III Session. 129 Supra, n.124, the Race Directive. 130 Unfortunately, in spite of long discussions on the necessity to adopt a law on equal treatment and non-discrimination, implementing Constitutional Article 12, the law was never adopted by the Parliament (Draft Law 1198 SE II). Thus, at present there is no general law on equality in Estonia, but rather separated legal acts that include some provisions considered by the legislator as providing for practical implementation of the constitutional right to equality. a) The scope of prohibited discrimination Scope ratione materiae Article 3 Race Directive broadly defines employment-related relationships in the public and private spheres where discrimination on the grounds of ethnic origin is prohibited. Article 3 paragraph 1 Race Directive in subsection (a) specifically provides that "conditions for access to employment, to selfemployment and to occupation, including selection criteria and recruitment conditions, whatever the branch of activity and at all levels of the professional hierarchy, including promotion" are within the scope of the protection provided by the Directive. 135 The corresponding provision of the ECA, Article 10 paragraph 3 in relation to pre-employment relations states that discrimination against individuals in search of employment is prohibited in hiring and in the process of entering into an employment contract. 136 Thus, the wording of Article 10 is confusing as it is not clear whether the scope of prohibited discrimination, for example, includes access to self-employment and occupation, as specifically provided in the Race Directive. Scope ratione personae In addition to considerations as to pre-employment relationships, Article 10 ECA raises concerns as to definition of the 'agent' of possible discrimination. Article 3 paragraph 1 Race Directive imposes a general prohibition of discrimination in both public and private sectors, including public bodies, without specifically specifying that an employment relationship must exist.
However, Article 10 ECA reads: "An employer can not treat unequally on the grounds specified in paragraph 3 persons looking for employment in hiring and at the time of entering into an employment contract."
137 Thus Article 10 ECA specifically refers to an employer as the only agent prohibited from discriminating in the process of access to employment and employment-related activities. Specific reference to the employer significantly narrows the scope of protection provided by Article 3 Race Directive.
The jurisprudence of the ECJ in relation to discrimination on the ground of nationality in free movement of persons cases suggests that discriminatory situations are not limited to the employer/employee relationship. They may arise, for example, in the relationship between private persons and a professional body organization. The provision on genuine and determining occupational requirements in the Race Directive Article 4 provides that a "… member state may provide that a difference of treatment which is based on characteristics related to racial or ethnic origin shall not constitute discrimination … where such a characteristic constitutes a genuine and determining occupational requirement … provided that the objective of a [differentiated treatment] is legitimate and the requirement is proportionate." Therefore, while the Race Directive recognises that certain differentiation in treatment on characteristics related to racial or ethnic origin is acceptable, it nevertheless also provides for two important restraints: the legitimate objective and proportionality requirements.
The restraints within the context of Article 4 of the Directive are intended to ensure that derogations from the general prohibition of non-discrimination are restrictively construed. Thus, not every exception to the general rule of nondiscrimination would be acceptable. The only exceptions allowed, according to the Race Directive, are those that not only may be considered as 'genuine and determining occupational requirements' but that also pursue a legitimate objective and are proportionate.
The corresponding article in the ECA, Article 10 1 , provides for five grounds for derogation from the general obligation of equal treatment. Article 10 1 paragraph 4 states that within the meaning of the Act "consideration of gender, language proficiency, age or disability in hiring, assignment of work duties, providing opportunities for retraining or additional training of a person" is not considered to constitute unequal treatment if it "is an essential and determining occupational requirement which comes from the nature of an occupational activity or conditions related to that. 139 In Estonian "Käesoleva seaduse tähenduses ei loeta ebavõrdseks kohtlemiseks: isiku soo, keeleoskuse, vanuse või puude arvestamist töölevõtmisel, tööülesannete andmisel või ümber-ja täiendõppe võimaldamisel, kui see on oluline ja määrav kutsenõue, mis tuleneb kutsetegevuse laadist või sellega seotud tingimustest."
Consider the case where, e.g., language knowledge is stated as a 'genuine and determining occupational requirement', whereas in fact the level of knowledge required by the employer is specifically used with the aim of discriminating against ethnic minorities (not a legitimate objective) and is excessive in relation to the duties fulfilled by the employee (it is not proportionate). If this example is addressed through the wording of Article 10 1 ECA, then such situation is acceptable as long as employer could justify language proficiency as a 'genuine and determining occupational requirement'. But addressing the same hypothetical situation through the wording of Directive 2000/43 compels us to take an additional step and analyse both the legitimate objectivity and the proportionality of imposing language proficiency for the particular position. Thus, if imposing the language proficiency requirement does not have a legitimate aim and/or it is not proportionate, then it will fall outside the scope of acceptable derogation as provided by Article 4 of the Directive. "when persons who consider themselves wronged because principle of equal treatment has not been applied to them establish, before a court or other competent authority, facts from which it may be presumed that there has been direct or indirect discrimination, it shall be for the respondent to prove that there has been no breach of the principle of equal treatment."
The corresponding provision on burden of proof in the ECA, Article 1441, is entitled 'divided burden of proof in unequal treatment disputes'. 143 Article 1441 first provides that an employee or a person in search of employment who faces unequal treatment by an employer on grounds prohibited by law may submit an application with the factual circumstances on the unequal treatment to the 140 Supra, n.131, Employment Contract Act, Article 10 2 . 141 Supra, n.131, Employment Contract Act, Article 10 2 , paragraph 5. 142 Supra, n. 124, The Race Directive, Article 8. 143 In the initial draft proposal for amendments of the Employment Contract Act, the provision on the burden of proof directly followed the article in the act on unequal treatment. However, during discussions on amendments in the second reading at the Riigikogu, it was decided to include the burden of proof provision at the end of the Act under the section on dispute resolution. employment dispute resolution bodies or Chancellor of Justice. Second, Article 1441 provides that if, on the basis of an application submitted by the employee or person in search of employment, it may be presumed that direct or indirect discrimination took place, then at the request of n employment dispute resolution body or Chancellor of Justice the employer must explain their own behaviour or reasons for the decision reached. Intriguingly, the wording used by the legislatoran employer 'must explain'. Instead of imposing an obligation to prove, the ECA suggests that an employer must explain his or her act or decision. Consequently, the wording of Article 1441 is weaker as it does not impose a legal obligation of the 'reversed burden of proof' as provided in the Directive but merely suggests that an employer should provide explanations.
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Another linguistic discrepancy between Article 8 Race Directive and Article 144 1 ECA is a word used to refer to the respondent in an alleged discrimination dispute. The Race Directive imposes the obligation of 'reversed burden of proof' on a respondent. The ECA imposes the obligation to provide for explanations on the employer only. As argued above under the section on 'the scope of prohibited discrimination', a person breaching the principle of equal treatment is not limited to an employer. Indeed, an individual may be discriminated against by a professional association in access to the exercise of a professional activity. The wording of Article 144 1 ECA suggests that professional associations do fall under the provision on the 'shared burden of proof' since an association is not an employer within the meaning of Article 3 ECA.
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Consequently in relation to the defence of rights and burden of proof provision of the Race Directive, the Employment Contract Act has two substantial discrepancies. First, the ECA does not impose an obligation of the 'reverse burden of proof' within the meaning of the Race Directive and second, the ECA limits the scope of possible respondents in discrimination cases to employers only.
Analysis of compatibility of the ECA with the Race Directive indicates a number of substantial shortcomings in implementation of the Directive. The ECA narrowly defines a person that may commit a breach of the principle of equal treatment, lacks limitations to the principle of permitted derogations as well as failing to establish an obligation of reversed burden of proof. Thus, notwithstanding the generally positive step of adopting long needed amendments to the ECA, national law fails fully to comply with the requirements of the Race Directive. Inadequate state implementation of the Directive triggers state liability in the context of EU law. 
III.1.3. European Union minimum harmonization and International law standards
Analysis of the standards on equality in international and EU law indicates that international instruments cover wider grounds of discrimination and include both language and ethnic origin as prohibited grounds of discrimination. EU lawArticle 13 EC Treaty and the Race Directive -does not include language as a prohibited ground of discrimination and is limited only to ethnic origin. Thus, under EU law the right of an individual not to be discriminated against on the basis of language is not a fundamental right protected by law. Adoption of the new EU Constitutional Treaty will widen the scope of prohibited grounds of discrimination. Additionally, Article 13 EC Treaty does not set out a substantive norm in relation to discrimination, only providing for a competence ground of EU institutions "to take appropriate action to combat discrimination". Thus, primary EU law contains no statement of principle of equality that could be seen as implicitly addressing an obligation on a member state. However, the Race Directive, secondary EU legislation adopted on the basis of Article 13, imposes an obligation on member states to guarantee equal treatment. In this relation, international law contains stronger substantive language, specifically prohibiting (i.e. imposing an obligation) on member states not to discriminate on the grounds of language and ethnic origin both in law and in practice.
Moreover, in spite of differences in scope of protection provided under international and EU law, states-parties to the ICCPR such as Estonia must ensure that all legislation adopted in national law complies with obligations arising from Article 26 ICCPR. As discussed above, under Article 26 ICCPR member states are legally obligated to ensure that legislation adopted is not discriminatory, that it does not lead to substantive inequalities, and ensures protection against arbitrary decisions by public authorities on all grounds of prohibited discrimination, including language. Thus, in implementing minimum standards established under EU law, 147 such as the Race Directive, Member States must ensure that transposed legislation also conforms with the international standard. Finally, in case of violation of international law by EU Member States, the ECJ was reluctant to find a legally binding obligation on European Community institution to act to protect fundamental rights of individuals. 148 In its famous 153 The issue of discrimination based on ethnicity or race is not a central focus of EU employment policy; it is not, however, totally outside the scope of regulation. 154 One of the objectives of EU employment policy, as provided by the EC Treaty, is a high level of employment. 155 Moreover, the EC Treaty provides that Member States and the Community should work towards developing labour markets responsive to economic change with a view to achieving harmonious, balanced and sustainable development of economic activities, a high level of employment and of social protection, and economic and social cohesion.
Unequal treatment of particular groups of the population, such as women, ethnic minorities, and immigrants in Member States may lead to loss of economic efficiency, loss of alleviation of social exclusion, and instability in the Community. Thus, the Community addresses the issue of unequal treatment -if not directly through instruments traditionally classified as 'hard law' (i.e. directives, regulations, recommendations and opinions) but through guidelines and most importantly the European Employment Strategy. Additionally, the point of significance is strong financial support provided to Member States in realising the Employment Policy through European Structural Funds, in particular the European Social Fund.
The European Social Fund (ESF) is a financial instrument of the European Employment Strategy. Through the ESF Member States have access to substantial financial assistance to support activities in the area of employment. Recourse to financial assistance in the employment policy field may play a major role in the possibility of new Member States to carry out employment policy reforms. Generally, spending from national budgets in the new Member States on employment policy prior to the EU accession was rather low.
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The European Employment Strategy is based on the Open Method of Coordination. The EES is an innovative method of Community governance that is primarily based on a commitment by Member States to establish a set of common objectives and targets for employment policy. The new model of EU governance insists on power-sharing, diversity, and decentralisation, flexible instruments and re-assertion of the primacy of political processes over legal ones. 158 Thus, the EES is based on political commitment and principles of reciprocity rather than on formal legislative mechanisms such as regulations, directives, and decisions. Thus the enforcement of the EES substantially differs from the case of unimplemented regulations or directives. However, as pointed by Bernard, "lack of binding effect does not necessarily mean lack of legal effect". 159 The European Employment Guidelines are a joint commitment of Member States with quantitative and qualitative measurement criteria on progress. Monitoring implementation of achievement of common goals is subject to regular reporting (National Action Plans), peer review, as well as evaluation by the Council and the Commission. The Council has power by qualified majority to issue country-specific Recommendations upon a proposal by the Commission. Thus, the main enforcement mechanism of the EES is political pressure through annual peer reviews.
Since the EES is not a 'hard law' community instrument, it is not limited to formal grounds of discrimination on which the Community has competence to act, i.e. grounds provided in Article 13 EC Treaty, or specific rights guaranteed, such as access to employment, conditions of employment. The broad scope of manoeuvre provided by the EES allows in practice to target discrimination on grounds not covered by hard law instruments. Thus, for example, if within the meaning of the EES ethnic minorities are disadvantaged due to linguistic discrimination in a MS, nothing in the nature of the EES precludes adoption of measures specifically targeting discrimination on the basis of language, even though language is not a formal ground of discrimination recognized by Article 13 or the Race Directive. As pointed by Borras and Jacobsson, the OMC is a convenient formula for placing issues high on the EU agenda whilst preserving national autonomy. 160 
III.2.2. Influence of EES on Estonian employment policy prior to accession
Prior to Estonia's accession to the EU, the position of ethnic minorities on the labour market was assessed through legally non-binding communications. First, joint evaluation of the position of ethnic minority groups on the labour market was assessed in the Joint Assessment Paper 161 and Communication "Progress in the implementation of the Joint Assessment Papers on employment policies in candidate countries". 162 The Supporting Document to the Communication on the position of ethnic minorities on the Estonian labour market points out that "belonging to an ethnic minority and lack of national language skills is among the risk factors for unemployment." 163 In this respect, the Commission indicates that for Estonia to develop appropriate policy measures, a review of the relationship between ethnic origin, language skills, regional disparities and sectoral concentration and labour market outcomes is needed. 164 In the same document, the Commission urged the national authorities to pay special attention to risk groups, including ethnic minorities. 165 Moreover, the Commission stressed that "Estonia needs to monitor the efficiency of employment programmes targeted at the disadvantaged regions in which the non-Estonian population are concentrated". 166 Thus, before Estonia's accession, the EU identified in employment policy monitoring documents a need in Estonia for additional studies, specific action programmes as well as a properly implemented anti-discrimination law. The issue of discrimination against ethnic minorities on the labour market, per se, is not discussed in the employment monitoring documents.
III.2.3. Impact of the EES after accession
An interesting observation may be made in relation to the impact of the EES and European Social Fund (ESF) on policy consideration in Estonia. The initially adopted state National Development Plan for the implementation of European Structural funds -a Single Programming document in relation to the Russianspeaking minorities living in Estonia referred in the Estonian language version to 'non-Estonians', whereas in the English version the group was referred to as 'ethnic minorities'. Interestingly, this is unlikely to be simply a linguistic deficiency but rather a reflection of a deeply rooted double system of classification of the Russian ethnic/linguistic group adopted by the Estonian state. Within Estonian national policy, ethnic/linguistic minority groups are traditionally referred to as non-Estonians (presupposing an exclusionary attitude towards the group) and including individuals with ethnic/linguistic background other than Estonian regardless of their citizenship. Thus in the national context an individual with an Estonian citizenship but with Russian mother tongue is defined as nonEstonian.
In the international arena, the definition of non-Estonians would not be acceptable, as it provides no clear reference to who the non-Estonians are. Thus, in international documents the most commonly used reference to identify people with an ethnic background other than Estonian is 'ethnic minorities'.
Following an official inquiry made by the author on 14 April, 2004 to find out the reasons for such a linguistic difference in the Estonian and English languages, a letter of reply from the Ministry of Social Affairs indicated that on 27 April 2004 the Programme supplement was adopted, inter alia, changing the wording used in the Estonian version. Now the updated Programming document as of 27 April no longer refers in the Estonian version to non-Estonians but address the group as 'ethnic minorities.'
In conclusion, the flexibility of the EES coupled with strong financial support provided through ESF indicate that the EES has the potential effectively to contribute to practical improvements on the labour market in Estonia. Further research is necessary to analyse the potential of the EES and ESF to contribute to practical changes in Estonia. The principle of equality is recognized by all comprehensive human rights conventions. Analysis of the comments/general obligations and jurisprudence of international conventions discussed in this research indicates that provisions of the conventions impose legal obligations on MS to guarantee formal equality (i.e. equality in law) and equality in fact (i.e. substantive equality). Thus, failure by a State to guarantee substantive equality may result in violation of international law obligations.
The review of state reports submitted by Estonia to the international monitoring bodies points to persistent misunderstanding by the State of the scope of principles of equality protected by international law. The state's comments are limited to observations on legislation adopted but fail to address and acknowledge the consequences of adopted legislation. Comments by the international monitoring bodies, however, indicate that the ethnic statistical inequalities on the Estonian labour market raise legitimate concerns under the provisions of international law.
The ICESR Committee is concerned with discrimination on the basis of ethnic origin. Specifically the Committee points out that the substantial statistical differences in the unemployment level of ethnic groups may lead to violation of Articles 2 and 6 of the Covenant.
The Human Rights Committee, in the light of obligations stemming from Article 26 ICCPR, is alarmed, first by discrimination based on language, in particular the effect of language requirements on the availability of employment to Russian speaking minorities, and secondly by the availability of institutions adjudicating individual complaints.
The Committee on the Elimination of Racial discrimination, in considering the situation on the Estonian labour market in the light of Article 5 obligations of the ICERD, is concerned with discrimination on the basis both of language and ethnic origin. The Committee firstly points out that the scope of language requirements, particularly in the private sector, could lead to discrimination against minorities in violation of Article 5. Moreover, the Committee finds that the obligation to guarantee to ethnic minorities exercise of the right to employment free from discrimination and to provide access to remedies for alleged victims of discrimination may be violated within the meaning of the ICERD.
The European Committee of Social Rights was unable to conclude, in relation to the right to work, that the State is fulfilling its obligations originating from the Charter. The Committee did not find a violation but due to lack of information refrained from concluding on compliance.
adopted to improvement the situation of ethnic minority groups to be included in 2004 National Employment Action Plan. In violation of the provisions of the Public Information Act, the Ministry failed to deliver a reply in time prescribed by law.
The Advisory Committee to the Framework Convention for the Protection of National Minorities addresses discrimination based on ethnic origin. Considering the situation on the labour market under Article 15 of the Convention, the Committee expressed concerns in relation to access by ethnic minorities to the labour market and their participation in economic life.
Finally, the European Commission against Racism and Intolerance, under the section on issues of particular concern, analyses the situation of Russianspeaking minorities, thus addressing linguistic discrimination. The Committee finds problematic the lack of a multicultural society in Estonia, the marked under-representation of minorities in all politically and economically significant structures of society, and the disproportionately high unemployment rate. Moreover, the Committee is particularly alarmed by the steady social and economic deterioration of the situation of ethnic minorities as compared to ethnic Estonians.
Thus, all international monitoring bodies in one voice express strong concern in relation to the situation on the Estonian labour market. Importantly, the international organizations address discrimination on the labour market both on the basis of ethnic origin and language. Estonia is urged to comply with the provisions of international law and take proactive steps to remedy the existing situation, thus ensuring not only formal but also substantive equality protected by international law.
Analysis of compliance of the Estonian Employment Contracts Act with the EU Race Directive indicates that Estonia has failed properly to implement the minimum requirement established by the Directive. First, the wording of the Employment Contracts Act is more narrowly construed and does not cover discrimination in access to self-employment and occupation. Second, national law only prohibits discrimination by the employer, and thus excludes other 'agents' of discrimination such as collective bodies. This is contrary to the more widelydefined notion of 'responded' as provided in Article 3 of the Directive. Third, contrary to Article 4 of the Directive, the Employment Contracts Act provides no limitations on the scope of permitted derogation to the principle of nondiscrimination. Finally, Article 8 of the Directive, establishing an obligation of a revised burden of proof in national legislation, is limited to the duty of the employer to provide explanations. Thus, even the minimum requirements of the Race Directive are not fully implemented into national law, raising legitimate concerns on state responsibility under EU law.
In addition to protection from discrimination on the ground of ethnic origin provided by the Race Directive, the role of the European Employment Strategy coupled with the European Social Fund should not be underestimated. Since EES is not a 'hard law' community instrument but is based on the new method of Community governance -the Open Method of Coordination -it is not limited to formal grounds of discrimination such as ethnic origin and language or specific rights guaranteed. Thus, flexibility of the EES coupled with strong political enforcement/compliance mechanisms, inherited into the OMC structure as well as emphasis on 'economic rationale' indicate that the EES has potential effectively to contribute to practical improvements on the labour market in Estonia. However, effectiveness of the EES depends heavily on the political will of Estonia as well as other members of the European Community.
Likewise, analysis of standards on equality at international and EU level indicates that currently international conventions cover wider grounds of discrimination and include both language and ethnic origin as prohibited grounds of discrimination. EU law is limited to protection from discrimination on the ground of ethnic origin only. At the same time, the legal obligation of the 'reversed burden of proof' now institutionalized at the EU level in the Race Directive has not yet found formal inclusion in international conventions.
Finally, in spite of differences in the scope and level of protection provided by international and EU law, EU Member States have obligations both under EU and international law. Thus, all EU Member States including Estonia must not only comply with the minimum standards established at the EU level but also with international obligations. In this respect, the obligation arising from Article 26 ICCPR to insure that all nationally adopted legislation complies with the formal and substantive equality standard on the grounds of ethnic origin and language also applies to EU legislative acts adopted at national level. Therefore, in transposing the Race Directive at the national level, the State must take into consideration the obligations of Article 26 ICCPR.
In conclusion, analysis of international and EU law indicates that Estonia violates international law provisions by taking no effective steps to ensure substantive equality on grounds of ethnic origin and language on the Estonian labour market. Equally, failing to properly implement the minimum requirements of the Race Directive Estonia is in breach of EU obligations.
